STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
D ANGELO A. SULLI VAN,
Petitioner,
Case No. 04-2609

VS.

AUSS| E RESTAURANT
MANAGEMENT/ OQUTBACK STEAKHOUSE,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

This cause cane on for formal hearing before Harry L.
Hooper, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on February 8, 2005, in Pensacol a,
Fl ori da.

APPEARANCES

For Petitioner: D Angelo A. Sullivan, pro se
1006 West Hayes Street
Pensacol a, Florida 32501

For Respondent: Maria A Santoro, Esquire
George, Hartz, Lundeen, Ful ner,
Johnston, King & Stevens
863 East Park Avenue
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

The issue is whether Petitioner was subjected to an

unl awf ul enpl oynent practice as a result of retaliation.



PRELI M NARY STATEMENT

On Septenber 16, 2003, Petitioner filed a Charge of
Discrimnation with the Florida Conm ssion on Human Rel ati ons
(FCHR) alleging retaliation. FCHR, subsequent to an inquiry,
responded on July 1, 2004, with a Notice of Determ nation: No
Cause. On July 16, 2004, Petitioner filed a Petition for
Relief, which was forwarded to the Division of Adm nistrative
Hearings. It was filed on July 21, 2004.

The matter was set for hearing on Septenber 15, 2004.
Pursuant to a notion for continuance filed by Respondent, the
matter was reschedul ed for Septenber 28, 2004. Because of
turmoil caused in Pensacola by Hurricane |Ivan, the hearing was
continued. It was eventually set for February 8, 2005, and
heard as schedul ed.

At the hearing, Petitioner testified and offered one
exhibit into evidence. Respondent presented the testinony of
its manager, and offered four exhibits into evidence.

A Transcript was filed on March 1, 2005. Respondent tinely
filed a Proposed Recomrended Order. Petitioner did not.

References to statutes are to Florida Statutes (2004),

unl ess ot herw se not ed.



FI NDI NGS OF FACT

1. Petitioner D Angelo A Sullivan is a black male who
wor ked for Respondent from January 14, 1999, until Novenber 2002
as a bl oom ng onion cook at Respondent's restaurant in
Pensacol a, Fl ori da.

2. Respondent Aussie Restaurant Managenent is a conpany
t hat operates an Qutback Steakhouse in Pensacola, Florida.
Respondent enpl oys nore than 15 peopl e.

3. In aletter dated Septenber 6, 2002, Petitioner
requested a paid vacation. Petitioner believed he was entitled
to a paid vacation. He departed on vacati on on Septenber 23,
2002. Upon returning on Septenber 30, 2002, he was told that he
woul d not be paid during the tine he was on vacati on.

4. Respondent has a policy that provides paid vacations to
enpl oyees who have worked 32 hours per week for the six weeks
prior to the tine requested for a vacation. Petitioner averaged
30. 20 hours per week for the six weeks prior to his request for
a vacation. He was, therefore, not entitled to a paid vacati on.

5. On October 11, 2002, Petitioner filed a Conplaint Form
wi th the Escanbi a- Pensacol a Human Rel ati ons Conm ssion. In the
"Nature of the Conplaint” section the blocks "race" and "col or™
were checked. The "other" bl ock was conpleted with the words

“pronotion, pay raise."



6. In this conplaint, Petitioner recited that he was not
given paid | eave, that his work schedul e had been reduced, and
that he had been given a $.25 per hour pay raise instead of the
annual $.50 per hour pay raise that he had received in prior
years. The conplaint also asserted that only one black had been
enpl oyed "out front" anong the custoners. |In the conplaint he
al l eged m streatnent by a manager identified as "Donnie."
Petitioner suggested as a renedy, that Respondent cease
discrimnation, that Petitioner be given a pay raise, a paid
vacation, and a W4 tax form He al so suggested that he shoul d
be trained so that he could get a pronotion

7. No evidence was of fered denonstrati ng that Respondent
was aware of the existence of the conplaint. Petitioner
testified that he was advised by the person who took his
conplaint to refrain fromtelling Respondent he had conpl ai ned,
and that he followed that advice.

8. I n Novenber 2002, subsequent to an autonobil e accident,
and upon the advice of the attorney representing Petitioner as
plaintiff in a personal injury lawsuit arising fromthe
accident, Petitioner determned that he should not continue to
wor k. This decision was based in part upon his belief that
wor king m ght |essen his chances of prevailing in the ongoing

| awsui t .



9. In June 2003 Petitioner approached the manager of
Respondent's restaurant, N cholas Loizos, on at |east four
occasions and asked to be hired as a "take away" person in the
"front of the house.” Although his former position of bloom ng
oni on cook was offered to him Petitioner insisted that he
want ed the "take away" position.

10. M. Loizos told Petitioner that in order to be a "take
away" person, he would have to take the "Front-of-the House
Selection Test." Petitioner was provided the opportunity to
take this test. Petitioner did not avail hinmself of this
opportunity.

11. No evidence was adduced that would indicate that
Respondent engaged in racial discrimnation against Petitioner,
or any of Respondent's enpl oyees. No evidence was adduced t hat
woul d prove that Respondent was aware that Petitioner had filed
a discrimnation conplaint. Because Respondent was unaware of
the discrimnation conplaint, Respondent could not have engaged
in retaliation against Petitioner.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter of and the parties to this

proceeding. § 120.57(1), Fla. Stat.



13. Respondent is subject to the Florida Gvil Rights Act
because it is located in Florida and enpl oys nore than 15
people. 8 760.02(7), Fla. Stat.

14. In order to prevail, Petitioner nust prove retaliation
by a preponderance of the evidence. § 120.57(1)(j), Fla. Stat.

15. It is an unlawful enploynment practice to discrimnate
agai nst any person because the person opposed an unl awf ul
enpl oynent practice or filed a charge alleging an unl awf ul
enpl oynment practice. 8 760.10(7), Fla. Stat.

16. Section 760.10(7), Florida Statutes, is identical to
t he | anguage found at 42 U.S.C. Section 2000e-3(a), wth the
exception that the paragraph begins, "It is" in the Florida
version and begins, "It shall be" in the Federal version. The
difference in the first few words has no effect on the meaning
of the statutes.

17. The provisions of Chapter 760, Florida Statutes, are
anal ogous to those of Title VII of the Cvil R ghts Act of 1964,
42 U.S.C. Sections 2000e, et seq. Cases interpreting Title VII
are, therefore, applicable to Chapter 760, Florida Statutes.

School Board of Leon County v. Hargis, 400 So. 2d 103 (Fla. 1st

DCA 1981).

18. To prove a prinma facie case of retaliation, Petitioner

nmust denonstrate the following: (a) he engaged in a statutorily

protected expression; (b) he suffered an adverse enpl oynent



action such as denotion or assignnent to a position with |ess
responsibility; and (c) the adverse enpl oynent action was

causally related to the protected activity. Little v. United

Technol ogi es, 103 F. 3d 956, 959 (11th Cr. 1997) and Harper V.

Bl ockbuster Entertai nnent Corp., 139 F.3d 1385, 1388 (11th Cr.

1998).

19. For purposes of a Title VII retaliation claim
plaintiff engages in "statutorily protected activity" when he or
she protests an enployer's conduct, even if the conduct is
actually Iawful, so long as he or she denonstrates a good faith,
reasonabl e belief that the enpl oyer was engaged in unl awf ul

enpl oynent practices. See Harper v. Bl ockbuster Entertai nnent

Corp., 139 F.3d 1385, 1388 (11th Gir. 1998).

20. Retaliation is a separate offense fromdiscrimnation
under Title VII. An enployee need not prove an underlying claim
of discrimnation for a retaliation claimto succeed. Sullivan

v. National RR Passenger Corp., 170 F. 3d 1056 (11th G r. 1999).

21. Wen Petitioner made his conplaint to the Escanbia-
Pensacol a Human Rel ati ons Conmmi ssi on, on October 11, 2002, he
was engaged in a statutorily protected expression.

22. Only events which occurred after the October 11, 2002,
conplaint are relevant to the question of whether Petitioner

suffered an adverse enpl oynent action. Therefore, whether or



not Petitioner should have been paid for his Septenber 2002
vacation is irrelevant to the outconme of this case.

23. The event about which Petitioner asserted to be
retaliation was the alleged failure of Respondent to re-hire him
in June 2003. Petitioner's claimthat he woul d have taken his
ol d position as bl oom ng onion cook, when he returned to work,
is directly contrary to Nicholas Loizos's testinony that
Petitioner refused that position and wi shed instead to becone a
"take away" person. That Petitioner had | ong contenpl ated an
upgrade in enploynment status is reflected in the conplaint of
Cct ober 11, 2002, wherein he suggested that he should be trained
so that he could get a pronotion. Upon the evidence, taken as a
whol e, Petitioner failed to prove that Respondent failed to
offer himhis former position. Thus, no adverse enpl oynent
action occurred.

24. Moreover, no evidence at all was adduced that would
denonstrate that Respondent was aware that Petitioner had filed
a conplaint with the Escanbi a- Pensacol a Hunan Rel ati ons
Conmission. It is in the nature of retaliation that there first
be a precipitating event. Such a precipitating event is not
present in this case. As noted in paragraph 18 above, an

adverse enpl oynent action nust be causally related to the



protected activity. Therefore, even if it could be found that
Petitioner was the victimof an adverse enploynent action, it
was not causally related to the protected activity.

RECOMVENDATI ON

Based upon the Findings of Fact and Concl usi ons of Law,
it is,

RECOMMENDED t hat the Petition be di sm ssed.

DONE AND ENTERED this 16th day of March, 2005, in

Tal | ahassee, Leon County, Florida.

2oy Lo

HARRY L. HOOPER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of March, 2005.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

D Angelo A. Sullivan
1006 West Hayes Street
Pensacol a, Florida 32501



Maria A. Santoro, Esquire
CGeorge, Hartz, Lundeen, Ful ner,
Johnstone, King & Stevens

863 East Park Avenue
Tal | ahassee, Florida 32301

Ceci| Howard, General Counsel

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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